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Introduction

“This ‘suit has, in course of time, become so complicated 
that … no two … lawyers can talk about it for five minutes 
without coming to a total disagreement as to all the 
premises.  Innumerable children have been born into the 
cause: innumerable young people have married into it;’ and, 
sadly, the original parties ‘have died out of it.’ A ‘long 
procession of [judges] has come in and gone out’ during 
that time, and still the suit ‘drags its weary length before the 
Court.’”

--Chief Justice Roberts, in Stern v. Marshall, 131 S. Ct. 
2594 (2011), quoting from Charles Dickens, Bleak House
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Just the Facts

 Vickie Lynn Marshall, a.k.a. Anna Nicole Smith, 
married J. Howard Marshall II, approximately one year 
before his death

 Shortly before J. Howard’s death, Vickie filed a suit 
against J. Howard’s son, Pierce, in Texas state probate 
court asserting that Pierce fraudulently induced his 
father to sign a living trust that did not include Vickie

 After J. Howard died, Vickie filed for bankruptcy in 
the Central District of California

 Pierce filed a complaint in the bankruptcy 
proceeding contending that Vickie had defamed him by 
inducing her lawyers to tell members of the press that 
he had engaged in fraud to gain control of his father’s 
assets

 Pierce subsequently filed a proof of claim for the 
defamation action

 Vickie responded to Pierce’s initial complaint by 
asserting truth as a defense and by filing a 
counterclaim for tortious interference with the gift she 
expected from J. Howard
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Just the Facts

 The bankruptcy court granted Vickie summary judgment on the defamation claim and awarded her more 
than $400 million in compensatory damages and $25 million in punitive damages on her counterclaim

 In post-trial proceedings, Pierce argued that the bankruptcy court lacked jurisdiction over Vickie’s 
counterclaim

 The district court concluded that Vickie’s counterclaim was not core, and treated the bankruptcy court's 
holding as “proposed[,] rather than final”

 After conducting an independent review, the district court decided the matter in Vickie’s favor, despite the 
fact that the Texas state court had in the interim tried the case and entered judgment in Pierce's favor

 The Ninth Circuit reversed the district court on a different ground

 The Supreme Court reversed the Court of Appeals on that issue

 On remand from the Supreme Court, the Court of Appeals held that the bankruptcy court lacked authority to 
enter a final judgment on Vickie’s counterclaim because it was not so closely related to Pierce's proof of claim 
that the resolution of the counterclaim was necessary to resolve the allowance or disallowance of Pierce's 
claim for defamation itself

 The Supreme Court again granted certiorari
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Issues Before the Supreme Court in Stern

 Whether the Bankruptcy Court had the statutory authority 
under 28 U.S.C. § 157(b) to issue a final judgment on Vickie’s 
counterclaim?

 If so, whether conferring that authority on the Bankruptcy Court
is constitutional?
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Statutory Authority

“Bankruptcy judges may hear and determine . . 
. All core proceedings arising under title 11, or 
arising in a case under title 11, referred under 
subsection (a) of this section, and may enter 
appropriate orders and judgments[.]”

United States Code
28 U.S.C. § 157(b)(1)

“Each district court may provide that any or all 
cases under title 11 and any or all proceedings 
arising under title 11 or arising in or related to a 
case under title 11 shall be referred to the 
bankruptcy judges for the district.”

United States Code
28 U.S.C. § 157(a)

“Core proceedings include, but are not limited 
to . . . counterclaims by the estate against 
persons filing claims against the estate[.]”

United States Code
28 U.S.C. § 157(b)(2)

Relevant LanguageSource

“…the district courts shall have original and 
exclusive jurisdiction of all cases under title 
11.”

United States Code
28 U.S.C. § 1334
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Core Proceedings
11 U.S.C. § 157(b)(2)

Matters concerning the administration 
of the estate

Allowance or disallowance of claims 
against the estate

Counterclaims by the estate against 
persons filing claims against the estate

Orders in respect to obtaining credit

Orders to turn over property of the 
estate

Proceedings to determine, avoid, or 
recover preferences

Motions to terminate, annul, or modify 
the automatic stay

Proceedings to determine, avoid, or 
recover fraudulent conveyances

Determinations as to the 
dischargeability of particular debts

Objections to discharges

Determinations of the validity, extent, 
or priority of liens

Confirmations of plans

Orders approving the use or lease of 
property, including cash collateral

Other proceedings affecting the 
liquidation of assets of the estate

Recognition of foreign proceedings

Orders approving the sale of property
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“Core” vs. “Non-Core”

28 U.S.C. § 157(b)

“Non-Core”

Im
pact

Bankruptcy court 
may enter final 

judgment

Bankruptcy court 
may enter final 

judgment

Bankruptcy court 
may submit findings 

of fact and 
conclusions of law

Bankruptcy court 
may submit findings 

of fact and 
conclusions of law

Im
pact

“Core”

Parties may consent 
to entry of final 
judgment by 

bankruptcy judge

Parties may consent 
to entry of final 
judgment by 

bankruptcy judge

 The Supreme Court determined that the 
bankruptcy court had the statutory
authority to enter a final judgment, as 
Vickie's counterclaim was a core 
proceeding under 28 U.S.C. § 157(b)(2)
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Article I v. Article III Courts

 As Judge Rakoff has explained, “the heart of the Stern decision rests 
on the distinction between ‘private rights’ claims, the ‘stuff’ of 
common law, over which only an Article III court can render final 
judgment, and ‘public rights’ claims that assert claims ‘derived from’
or ‘closely intertwined’ with a federal regulatory scheme and that 
therefore can be fully adjudicated by an Article I bankruptcy court 
without intruding on the separation of powers set out by Article III.”
Kirschner v. Agoglia, 2012 WL 1622496, at *3 (S.D.N.Y. May 9, 2012)
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The Constitutional Question

 Article III, § 1 of the Constitution provides that “[t]he judicial Power of 
the United States, shall be vested in one supreme Court, and in such 
inferior Courts as the Congress may from time to time ordain and
establish”
• Article III also provides that judges of those courts shall hold their offices 

during good behavior without diminution in salary
 Drawing upon the principle of the separation of powers, the Supreme 

Court has adopted the so-called public rights doctrine
• If the executive or legislative branches accorded rights to individuals 

based on matters exclusively within their respective domains, then 
those branches could also identify non-Article III methods for 
adjudicating those rights 

 A bankruptcy court’s authority to finally adjudicate a claim is not 
simply a matter of statutory interpretation.  A court must also analyze 
“whether the claim to be adjudicated involves a ‘public’ or ‘private’
right.” In re Coudert Bros. LLP, 2011 WL 5593147, at *7 (S.D.N.Y. Feb. 
1, 2012)
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Private Rights – Westminster 1789 

 Article III does not allow a bankruptcy court to make a 
final determination in actions that arise solely as a 
matter of common law, equity, or admiralty law
• When a suit is made of “the stuff of the traditional 

actions at common law tried by the courts at 
Westminster in 1789,” the responsibility for deciding 
that suit rests with Article III courts.  See Northern 
Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 
U.S. 50 (1982) 

 There are, however, certain “public rights” that non-
Article III courts can finally adjudicate
• “Public rights” do not define the liability between one 

individual and another and are rights that are not 
otherwise “traditionally cognizable in the courts of law 
and equity.” Northern Pipeline, 458 U.S. at 69-70



12
Attorney Client Communication
Attorney Work Product
Privileged and Confidential

12

Private v. Public Rights

“Public”
Rights

“Public”
Rights

“Private”
Rights

“Private”
Rights

 While Congress can create public rights, and remove those 
from the purview of Article III judges, it may not “withdraw 
from judicial cognizance any matter which, from its nature, 
is the subject of a suit at the common law,” or “matters ‘of 
private right, that is, of the liability of one individual to 
another under the law as defined.’” Stern, 131 S. Ct. at 2612 
(citations omitted)

 If a claim involves private rights and would not necessarily 
be resolved as part of the claims determination process, 
Congress cannot vest final adjudicative power over such 
matters in the bankruptcy court consistent with Article III

 The majority in Stern offered a number of tests to 
distinguish public from private rights (see next slide)

 Justice Scalia, in his concurrence, noted many of the tests 
“have nothing to do with the text or tradition of Article III [. . .] 
and seem to have entered our jurisprudence almost 
randomly.” Id. at 2621
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What are Public Rights?

Matter that could be pursued 
only by the grace of the other branches

Matter that historically could have been 
determined exclusively by the

other branches

Completely dependent upon 
adjudication of 

a claim created by federal law

Right to relief flows from 
a federal regulatory scheme

Tests for Public Rights

Limited to a “particularized area”
of the law

Asserting a “right of recovery 
created by federal bankruptcy law”
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The Court’s Holding

 Vickie's counterclaim arose under state common law, was in no 
way dependent upon the will of Congress for its existence, and 
was neither related to or arising under a particular provision of 
the Bankruptcy Code and, thus, must be finally determined by 
an Article III judge

 Vickie's counterclaim was not completely dependent upon 
adjudication of a claim created by federal bankruptcy law, nor 
did it “stem from the bankruptcy itself or would necessarily be 
resolved in the claims allowance process”

 As such, Vickie’s counterclaim constituted a “private right” that 
could not be finally adjudicated by the bankruptcy court
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Stern Rationale

 Non-Article III adjudication is not 
necessarily unconstitutional, here the 
counterclaim was compulsory and 
bankruptcy courts often decide 
common law claims
 Bankruptcy judges enjoy 
considerable protection from improper 
political influence: appointed by federal 
courts of appeals, are removable by 
the circuit judicial counsel, and salaries 
are pegged to those of federal district 
court judges
Parties consented to bankruptcy court 
jurisdiction

 Counterclaim did not fit within “public 
rights” historical exception to Article III 
jurisdiction

Article III provides life tenure and 
irreducible salary to Article III judges 

Filing claim was not enough to 
consent to resolution of Vickie’s 
counterclaim in the bankruptcy 
proceeding

DissentMajority



16
Attorney Client Communication
Attorney Work Product
Privileged and Confidential

16

Current Issues:  Putting the Pieces 
Together Post-Stern

Withdrawal 
of 

Reference?

Statutory 
Gap?

Validity of 
Consent?Other Core 

Proceedings 
Affected?

Subject 
Matter 

Jurisdiction?
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Current Issues:  Other Core 
Proceedings Affected By Stern?

 The Supreme Court has rendered a handful of other rulings that, taken 
together with Stern, suggest that the bankruptcy judges’ authority to enter 
final rulings and/or to propose findings of fact and conclusions of law in 
other categories of core proceedings may be in doubt.  See Northern 
Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982); 
Langenkamp v. Culp, 498 U.S. 42 (1990); Granfinanciera, S.A. v. Nordberg, 
492 U.S. 33 (1989)

 The Supreme Court explained that, in particular, fraudulent transfer and 
preference actions effectively are private lawsuits that seek recovery of 
damages.  See Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 44 (1989); 
see also Langenkamp v. Culp, 498 U.S. 42, 44 (1990) 

 Prior to Stern, bankruptcy judges and practitioners had long understood 
such disputes to be the proper domain of the bankruptcy courts

 Post-Stern, courts around the country have struggled with the meaning of 
the decision and its implications
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Current Issues:  Other Core 
Proceedings Affected By Stern?

 Bankruptcy Code specifies that proceedings to determine the validity, 
extent, and priority of a lien are core – but these are all predicated upon 
questions of state law.  As such, under Stern, there is a question as to 
whether a bankruptcy court may enter a final judgment

 Equitable subordination arguably is simply one type of claim 
determination; however, lender liability is a creature of state law which 
arguably could not be adjudicated on a final basis, at least without the 
parties’ consent

 Bankruptcy judges often must decide whether to confirm plans which may 
include a settlement of claims of the debtor, its creditors, and third parties  
• These settlements often seek to resolve state law claims, which may include 

releases by one set of non-debtors against other non-debtors. 
• Objectors may argue that releasing such state law claims is beyond the 

court’s constitutional authority to approve on a final basis, and/or are at best 
non-core matters 

• A counter-argument would be that such settlements and releases are 
integral and inseparable components of the reorganization process
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Current Issues:  Statutory Gap?

 28 U.S.C. § 157(b)(2) defines what is “core” and allows the 
bankruptcy judge to enter a final judgment in core proceedings

 28 U.S.C. § 157(c)(1) allows the bankruptcy judge to submit 
proposed findings of fact and conclusions of law to the district
court in proceedings that are “non-core”

 If  the bankruptcy court cannot enter a final judgment on a 
particular “core” proceeding, what authority does it have to 
enter proposed findings and recommendations?
• Some courts have ruled post-Stern that a bankruptcy court can 

still hear the matter but must proceed as if such litigation is non-
core

• Others, however, fear that bankruptcy courts may no longer have 
the power to act at all, reasoning that as currently written, the 
Bankruptcy Code does not permit a statutorily core proceedings 
to be treated as non-core
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Current Issues:  Statutory Gap?

 Due to the current split in the bankruptcy courts on the matter post-
Stern, litigants must seriously consider how to proceed, especially in 
fraudulent conveyance and similar litigation

 Arguably, a party could litigate a matter and, if it is unhappy with the 
result, later attempt to void the result on appeal by asserting that the 
bankruptcy court lacked constitutional jurisdiction to finally adjudicate 
their claim
• Case law, however, suggests that insofar as Article III preserves a 

personal right to an impartial and independent adjudication by an Article 
III judge, this individual right may be waived

Fraudulent and preferential transfer 
litigation (and other “core”
proceedings)

Post-Stern, decided in one of three ways:

(1) Bankruptcy Court provides final ruling

(2) Bankruptcy Court provides recommendations to 
district court

(3) Withdrawn to district court

Impact
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 A district court, “with the consent of all the parties to the 
proceeding,” may refer a proceeding related to a bankruptcy case to 
a bankruptcy judge to “hear and determine and to enter appropriate 
orders and judgments,” subject to appellate review.  28 U.S.C. §
158(c)(2)

 What type of consent is necessary to agree to entry of final orders by 
a bankruptcy judge?

• Stern held that Pierce had not effectively consented to adjudication of Vickie’s 
counterclaim because he had no choice but to file his claim to reserve his right 
to a distribution from her estate

 Some courts have ruled post-Stern that implicit consent will suffice; 
others require explicit consent.

• For example, one bankruptcy judge entered an order requiring that parties state 
whether or not they consent to its final adjudication of each and every claim 
asserted in the complaint.  In re Lehman Bros. Holdings, Inc., Adv. No. 10-
03266, Docket No. 93 (Bankr. S.D.N.Y. Aug. 15, 2011) 

• Consent procured by this method, however, may or may not be considered free 
and uncoerced, and does not solve the “statutory gap” issues

Current Issues: Validity of Consent
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Current Issues: Validity of Consent

 Article III protects not only the personal right to an impartial and 
independent adjudication by an Article III judge, but also serves as “an 
inseparable element of the constitutional system of checks and 
balances.” Northern Pipeline, 458 U.S. at 58

 To the extent that this structural concern is implicated, parties 
cannot cure the constitutional difficulty by consent.
• “[N]otions of consent and waiver cannot be dispositive because the 

[structural] limitations serve institutional interests that the parties cannot 
be expected to protect.” CFTC v. Schor, 478 U.S. 833, 850 (1986)
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Current Issues:  Subject Matter Jurisdiction 
Implicated?

 Subject matter jurisdiction (“SMJ”) refers to a court's authority to hear and 
determine a particular matter

• Without an explicit statutory grant of SMJ, a court has no power to act at all –
parties cannot create SMJ by agreement among themselves; orders entered by 
a court without SMJ have no effect; and a court's lack of SMJ can be raised at 
any time, even after the matter has been fully litigated

 Post-Stern, a number of litigants have filed motions to dismiss a variety of 
adversary proceedings based on the bankruptcy court’s alleged lack of SMJ

 Most courts, however, have relied on the Supreme Court’s own words to 
determine that Stern did not deal with SMJ

• “The statutory context also belies Pierce’s jurisdictional claim. Section 157 
allocates authority to enter final judgment between the bankruptcy court and the 
district court.  That allocation does not implicate questions of subject matter 
jurisdiction.” Stern, 131 S.Ct. at 2607 (internal citations omitted)
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Current Issues:  Withdrawal of 
Reference?

 Post-Stern, an increase in motions to withdraw the reference
• Many courts have refused

 Withdrawal of the Reference
• The district court may withdraw, in whole or in part, any case or proceeding for cause.  See

28 U.S.C. § 157(d)
– Orion Pictures Corp. v. Showtime Networks, Inc., 4 F.3d 1095 (2d Cir. 1993) set out the 

test for “cause”
– Weighing of prudential factors: effective use of judicial and party resources, 

uniformity in bankruptcy administration, whether withdrawal would occasion undue 
delay or impose undue costs, which course of action would best prevent forum 
shopping

• Some courts have noted that, post-Stern, the test for withdrawal of the reference should be 
preceded by a threshold determination—untethered to the core v. non-core  distinction—as 
to whether the bankruptcy court may adjudicate the matter fully, may only “hear and 
recommend” subject to de novo review by an Article III court, or do neither.   Dev. 
Specialists, Inc. v. Akin Gump, 462 B.R. 457 (S.D.N.Y. 2011)

 Abstention by the Bankruptcy Court

Parties may use Stern to increase leverage in a case 
(e.g. forum shopping, etc.)Litigation Strategies Impact
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Practical Concerns and Challenges
for the Practitioner

BAPCPA
POR Timing 

Requirements

Gamesmanship Is BAP Still 
Relevant?

Increased 
Uncertainty

Increased Costs

Stern v. 
Marshall
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Next Steps/Solutions

Do Nothing

Amend 
Standing 

Orders and/or 
Local 

Bankruptcy 
Rules

Amend Fed. R. 
Bankr. P.

7008, 7012, 7016, 
9027 and 9033 / 
Adopt New Rule 

re Consent

Make 
Bankruptcy 

Judges 
Article III 
Judges

Statutory Gap 
Concern

Clarify Effect of 
Consent

Article III 
Concern

Amend 28 
U.S.C. § 157

Authority 
Absent Consent
























































