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Switching to Plan B: Modification of a Confirmed Chapter 13 Plan

Confirming and modifying (or amending) a Chapter 13 plan is very different both
procedurally and substantively than taking those actions in a Chapter 11 case. Creditors do not
vote to accept or reject a proposed Chapter 13 plan and generally, if no timely objection is filed,
no confirmation hearing is held for the Court to determine if all confirmation requirements* have
been met. Moreover, the payoff that a debtor seeks, a discharge, generally cannot be achieved
until a confirmed plan is fully consummated by paying all amounts promised under the
confirmed plan.? In addition to cramdown rules for secured claims that are similar to those
applied in Chapter 11, the key requirements for confirmation are that a Chapter 13 plan
(1) satisfies the best interest of creditors test (e.g., recovery under the plan produces a recovery
for creditors that is at least as much as they would receive through a Chapter 7 liquidation); and
(2) provides that all of the debtor's disposable income during the plan’s life (generally 60
months)? is devoted to payment of creditor claims. The second requirement draws in concepts of
the debtor's "current monthly income™ and allowable monthly expenses, generally but not always
based on the 6-month look back period preceding filing.*

As has been dramatically illustrated by the impact of the COVID-19 pandemic, shifts
happen! During the plan life, unanticipated shifts in employment, income, the size and
composition of a debtor's family and corresponding expenses can change in sweeping and
unanticipated ways. Those changes can be both positive and negative from the perspective of a
debtor's finances. Monthly net income may dramatically rise or fall. To address those changes,
Code § 1329 allows for debtors, Chapter 13 trustees and unsecured creditors to ask the court to
approve a post-confirmation modification of the plan.®

! Requirements for confirming a Chapter 13 plan are found generally in 11 U.S.C. § 1325 (all references to
the Bankruptcy Code hereafter are "Code § __").

2 Under the limited circumstances described in Code § 1328(b), a court may grant a "hardship discharge" to a
debtor who has not completed all plan payments.

3 This requirement is only triggered if the trustee or an unsecured creditor objects to confirmation. A debtor
whose family's monthly income is less than the median household income of American families may make plan
payments over a period of as little as 36 months. Code § 1322(d)(2). Also see footnote 5 below.

4 Hamilton v. Lanning, 560 U.S. 505 (2010) is a very important SCOTUS decision in the Chapter 13 arena.

It teaches that courts should not be "mechanical” in applying the disposable income test and are not restricted to the
6-month look-back period if that period is not an accurate predictor of a debtor's income and expenses during the life
of a plan.

5 The CARES Act became effective on March 27, 2020, as a Congressional financial and bankruptcy
response to COVID-19. It includes a provision that allows a debtor whose Chapter 13 plan was confirmed prior to
the statute's effective date and who has experienced "material financial hardship" as a result of COVID-19 to modify
the plan to stretch out payments during a period of up to "7 years after the time that the first payment under the



In light of COVID-19, now more than ever, parties in interest are seeking and will almost
certainly increasingly seek modification of Chapter 13 plans. However, the most surprising
aspect of Code § 1329 is that although Congress wrote into the section several procedural
requirements and limitations on what may and may not be done by modification of a plan, the
section contains no substantive standard or test for a court to use in determining whether to grant
or deny a request for plan modification. Code 8§ 1329 is a rare example of Congress granting to
bankruptcy judges almost unfettered discretion in ruling on motions made under that section.

The major procedural requirements and limitations are:

1. debtor, trustee or holder of allowed unsecured claim may request modification
— Code § 1329(a);

2. request must be made between confirmation and completion of payments
under plan — Code § 1329(a);

3. modification can seek to (i) increase or decrease the amount of payments to a

particular class of creditors; (ii) extend or reduce the time for payments; (iii)
account for outside-plan payments; or (iv) reduce payments to allow for
debtor to buy health insurance — Code § 1329(a);

4. the provisions of several sections applicable to plans proposed for
confirmation (Code 88 1322(a), 1322(b), 1323(c) and 1325(a)) are expressly
applicable to the proposed modified plan — Code § 1329(b); and

5. plan payments must still end during the originally required plan payment
period (although plans that provide for payment over less than 60 months may
be extended by the court to 60 months) — Code § 1329(c) and Germeraad v.
Powers, 826 F.3d 962, 968 (7" Cir. 2016)°

What is remarkable is that Code § 1329 contains no substantive standard. "The Code, in
this instance § 1329, does not require any threshold requirement for a modification and we will
not use the legislative history to create a rule where none exists.” In re Witkowski, 16 F.3d 739,
744 (7" Cir. 1994). "[S]ection 1329 does not in itself establish a criterion for granting a
modification, other than the plan as modified must comply with all applicable provisions of the
Code." Barbosa v. Solomon, 235 F.3d 31, 38 (1 Cir. 2000).

In the absence of any statutory substantive standard, some courts have created judicial
limitations. In doing so, some courts have relied upon the doctrine of res judicata to avoid what
those courts thought was an unfair use of plan modification. Some courts hold that for a plan to
be modified, the moving party must proceed in "good faith" and there must be a substantial
change in circumstances that could not have been fairly foreseen by and/or are not the moving
party's "fault". See Arnold v. Weast (In re Arnold), 869 F.2d 240, 243 (4™ Cir. 1989) ("The
doctrine of res judicata bars an increase in the amount of monthly payments only where there
have been no unanticipated, substantial changes in the debtor's financial situation."); Mattson v.

original confirmed plan was due." Code § 1329(d). Courts have held that this provision may not be used by debtors
whose plan was confirmed after March 27, 2020. In re Drews, Case No. 19-52728 (Bankr. E.D. Mich. July 30,
2020); In re Bridges, Case No. 19-31012 (Bankr. S.D. Ill. July 30, 2020).

6 But see footnote 5 above.



Howe (In re Mattson), 468 B.R. 361, 370 (9th Cir. B.A.P. 2012) (quoting Sunahara v. Burchard
(In re Sunahara), 326 B.R. 768, 781 (9th Cir. B.A.P. 2005)) ("[IJmportant components of the
disposable income test are employed as part of a more general analysis of the total circumstances
militating in favor of or against the approval of modification, without requiring tortured and
illogical statutory interpretations (where the outcome differs depending upon which party is
seeking modification, whether a certain party has objected, or whether “extraordinary
circumstances' exist, etc.).").

Of particular interest is the issue — must the proposed modified plan pay out all of a
debtor's projected disposable net income during the remaining life of the modified plan as would
be required by Code § 1325(b)? Some courts (probably the majority), noting that Code
8 1325(b) is not among the Code sections made expressly applicable by Code § 1329(b), have
answered "no." Mattson, 468 B.R. at 371. Others, based on the notion that Code § 1325(a)(1)
requires any confirmed plan to comply with all provisions of Chapter 13, say "yes." In re
McAllister, 510 B.R. 409, 417-18 (Bankr. N.D. Ga. 2014).

Most of these judge-made substantive rules have been rejected by the 7" Circuit in
Germeraad (a copy of which is attached).
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Synopsis

. Background: Chapter 13 trustee moved to meodify debtors'
confirmed plan after discovering that debtors’ income had
significantly increased postconfirmation. The Bankruptcy

Court, Mary P. Gorman, Chief Judge, F 507 B:R. 262, denied
motion, Trustee appealed. The United States District Court for

the Central District of Illinois, Sue E. Myerscough, J., P 550 13]
B.R. 414, affirmed. Trustee appealed.

Holdings: The Court of Appeals, Adelman, District Judge,
sitting by designation, held that:

{17 order was final and appealable;

[2] bankruptcy court may allow modification of Chapter 13
... plan to increase debtor’s payments; and [4]

[3] trustee was not required to show good faith for
. modification,

Vacated and remanded.

Procedural Posture(s): On Appeal.
West Headnotes {13)

m Bankruptey ¢~ Finality

An order in a bankruptey case is considered
final and appealable when it resolves one of
the individual controversies that might exist as

a standalone suit outside of bankruptcy. 798
US.C.A. § 158(d)(1).

6 Cases that cite this headnote

Bankraptey ¢ Finality

Denial of trustee’s motion to modify Chapter 13
plan on ground that debtors' income increased
postconfirmation was final and appealable, even
though trustee could file different motion asking
for different change in plan or based on
different financial situation; the order precluded
trustee from filing subsequent motion based on
same ground, and it resolved a fireestanding

dispute within the larger bankruptcy case. t72s

US.CA. §§ 158@)(1), 0~ 158(d)(1).

2 Cases that cite this headnote

Banlruptcy & Finality

If the bankruptcy court denies a trustee’s motion
to modify a Chapter 13 plan based on a technical
defect or on some other basis that could be cured
by an amended motion, then the bankruptcy
court’s order will not be final and appealable.

928 U.S.C.A. § 158(d)(1).

6 Cases that cite this headnote

Bankruptcy = Finality

Where an order denying a motion to modify
precludes the bankruptey trustee from filing a
subsequent motion based on the same grounds,
i.e., based on the same facts and legal principles,
that order will be final and appealable; even
though the trustee could file a subsequent motion
to modify based on different grounds, should

those grounds materialize. 1728 US.CA. §

158(d)(1).

{ Cases that cite this headnote
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(8l

&

Federal Courts ¢= Inception and duration of
dispute; recurrence; “capable of repetition yet
evading review"

The case-or-controversy requirement subsists
through all stages of federal judicial proceedings,
trial and appellate. U.S. Const. art. 3, § 2.

Bankruptcy 2= Moot questions

If on appeal it becomes impossible for a court
to grant any effectual relief whatever, the case
becomes moot, and jurisdiction no longer exists.
U.S. Const. art. 3, § 2.

Bankruptey 4= Moot questions

Trustee's appeal of denial of motion to modify
Chapter 13 plan based on debtors' increased
income postconfirmation was not rendered moot
by passage of five years since debtors began
making payments; although statute prohibited
modification to provide for payment over more

.than five years, trustee sought modification to

increase payments for final 23 months of plan,

a modified plan would become plan requiring -

increased payments, and appeal still presented
live dispute because bankruptey court had power
to deem debtors in default, deny a discharge,
and dismiss or convert their Chapter 13 case.

11US.CA. §§ 1307()(6),

(7 1320(0)(2), | 1329(c).

10 Cases that cite this headnote

Federal Courts &= Available and effective
relief

So long as a court retains the raw ability to take
some action that will have a concrete effect on
the parties' rights, the case is not moot even if the
court would be reluctant to take that action.

2 Cases that cite this headnote

Bankruptcy @ Time for completion;
extension or modification

[19]

[11]

[12]

Statute permitting modification of Chapter 13
plan before completion of payments under the
original plan does not place any femporal limits
on the bankruptcy cowrt’s power to approve a
requested modification; rather, the temporal limit
applies to the party requesting modification, i.e.,

the debtor, trustee, or unsecured creditor.
U.S.C.A. § 1329(a).

12 Cases that cite this headnote

Bankruptey %= Time for completion;
extension or modification

Statute stating that Chapter 13 plan as modified
becomes the plan unless such modification is
disapproved means that the modification is
effective, i.e., that the plan is modified, on
the date the party requests modification of the

plan, unless the court later disapproves it. '
U.S.C.A. § 1329(b)(2).

4 Cases that cite this headnote-

Banlruptey @= Time for completion;
extension or modification

Trustee’s proposed modification of, Chapter
13 plan based on increase in debtors'
postconfirmation income satisfied statutory
requirements of increasing payments to
unsecured creditors and not providing for
payments over period longer than five years.

1L USCA. §§ 1329G)(D-(4), T 1329(5)
(1), 1329(0).

4 Cases that cite this headnote

Bankruptcy <= Time for completion;
extension or modification

Bankruptcy court may allow modification of
Chapter 13 plan to increase debtor’s payments
if, in its discretion, it concludes that a change
in the debtor’s financial circumstances makes an

increase in payments affordable. P11 US.CA.
§ 1329.

WESTLAW  © 2020 Thomson Reuters. No claim to original U.S. Governmant Works,
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11 Cases that cite this headnote

Bankruptey 4= Time for completion;
extension or modification

Trustee was not required to show good faith
for modification of Chapter 13 plan based
on increased postconfirmation income; statute
requiring that a plan be proposed in good faith
did not provide standard for determining when
modified plan proposed in good faith should

11 US.CA. §§ 1325(a)(3),

be approved.
1329,

4 Cases that cite this headnote

: 963 Appeal from the United States District Court for
the Central District of llinois. No, 14-CV-03128—Sue E.
Myerscough, Judge. '

o Attorneys and Law Firms
Myrick J. Powers, Jacksonville, FL, Pro Se,

Eugene Wedoff, Attorney, Oak Park, IL, for Debtor—
Appellee,

Kenneth T. Siomos, Attorney, John H. Germeraad, Chapter
" . 13 Trustee, Springfield, IL, for Trustee—-Appellant.

* Before Bauer and Williams, Circuit Judges, and Adelman,

' District Judge. *

s (jpinion

*964 Adelman, District Judge.

~-. Myrick Powers and Elvie Owens-Powers filed a petition
57 under Chapter 13 of the Bankruptcy Code. After the
bankrupicy court confirmed their plan, the Chapter 13 trustee

filed a motion to modify the plan to increase the debtors’

i- payments to the general unsecured creditors. The trustee’s
.:- iotion was based on an increase in the debtors' income,
which, the trustee argued, resulted in their ability to pay

_ more to their creditors under the plan. The bankruptey court
* denied the motion. The trustee appealed to the district court,
- which affirmed. The trustee then filed this appeal. We vacate

“to modify the debtors' plan under |

the judgment of the district court and remand for further
proceedings.

I

The debtors filed their Chapter 13 petition on May 24, 2010,
The bankruptcy court confirmed their plan on March 1, 2011,
Under the plan, the debtors were to pay $660 per month to the
Chapter 13 trustee for seven months, and then $758 per month
for fifty-three months. The fatter payment was later reduced to
$670 per month, From these payments, the trustee would pay
the claims of secured creditors and distribute approximately
$22,000 to the general unsecured creditors.

In 2013, the trustee received the debtors' income tax return
for 2012, According to the trustee, the return showed that
the debtors' income had increased by $50,000 since 2011.
Based on this increase in income, the trustes concluded that
the debtors could afford a higher monthly payment for the
remaining months of their plan. The trustee filed a motion

1 US.C § 1329,
which permits postconfirmation modification of a Chapter 13
plan, The trustee proposed to increase the debtors' monthly
payments from $670 per month to $1,416 per month for
the twenty-three months that remained under the plan at
the time the motion was filed. If the debtors made these
increased payments, the trustee could (after a reduction for
the trustes’s cmnﬁﬂssion) distribute an additional $15,000 to
the unsecured creditors.

The debtors filed an objection to the trustee’s motion to

. modify. They argued that the Bankruptcy Code did not

permit modification of a Chapter 13 plan based on a
postconfirmation increase in a debtor’s income. They also
argued that, even if the Code did permit modification on this
ground, the facts of the case did not warrani modification
because, although their income had increased, so had their
expenses. After the debtors filed their objection, the trustee
took discovery relating to the debtors' finances. Once this
discovery was completed, the parties stipulated to certain
facts.

The bankruptey court decided the trustee’s motion to modify

" based on the parties’ briefs and their stipulation of facts. See

B8 . se Powers, 507 B.R. 262 (Bankr.C.D.IIL2014). The

- cowrt denied the motion for two independent reasons. First,

the court held that, as a matter of law, the Bankruptcy Code

S WESTLAW  © 2020 Thomson Reufers, No claim fo original U.S. Governmant Worls, 3
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did not contain a provision that would allow modification of

a Chapter 13 plan for the reasons cited by the trustee. ol
at 267-74. Second, the court found that, even if the court

had the power o modify the plan for the reasons cited by -

the trustee, the facts of the case did not support the trustee’s

request. B 14 at274-75.

The trustee appealed the bankruptcy court’s decision to the
district court. The district court exercised jurisdiction over

the appeal under & 28 U.S.C. § 158(a)1). On appeal, the
trustee challenged both of the bankruptcy courl’s reasons
for denying the motion to modify. First, the trustee argued
that the bankruptcy court had erred as a maiter of law
when it concluded that the *965 Bankruptey Code did not
permit modification based on a postconfirmation increase
in a debtor’s inconte. Second, the trustee argued that the
bankruptcy court’s alternative reason for denying the motion
was based on clearly erroneous factual findings and also
involved an abuse of discretion.- The district court addressed
only the first argument. It concluded that the bankruptcy
court did not err as a matter of law when it found that it
Iacked authority to grant the trustee’s motion. Noting that this
conclusion was sufficient to resolve the appeal, the district
court declined to consider whether the bankruptcy court
cleatly erred or abused its discretion in finding that the facts
of the case did not support the trustee’s motion.

In his appeal to this court, the trustee argues that both the
district court and the bankruptcy court erred in concluding
that the Bankruptcy Code does not permit a trostee to request
modification of a plan based on a postconfirmation increase
in a debtor’s income. The trustee asks that, if we accept his
argument, we remand the case to the district court so that it
may consider his arguments relating to the bankruptcy court’s
alternative ground for denying the motion.

Elvie Owens—Powers, who is the only debtor participating in

this appeal, I contends that we lack jurisdiction to decide the
appeal. She argues that the bankruptey court’s order denying
the trustee’s motion to modiy the plan is not a final order for

purposes of ? 28 U.S.C. § 158, and also that the case is moot.
On the merits, she argues that the trustee has mischaracterized
the bankruptcy court’s reasons for denying his motion and
that, under the proper characterization, the court’s order must
be affirmed.

Il

We begin by addressing the debtor’s arguments concerning
our jurisdiction,

A,

{1] First, the debtor contends that a bankruptey court’s order B
denying a motion to modify a Chapter 13 plan is not “final”.

within the meaning of | 28 U.S.C. § 158. Under that statute,
we generally have jurisdiction over a bankruptey appeal only
if both the bankruptcy court’s order and the district court’s

otder are final. See |~ 28 U.S.C. § 158(d)(1); lad Schaumburg
Bank & Trust Co., N.A. v. Alsterda, 815 F.3d 306, 312 (7th
Cir. 2016). In the bankruptcy context, “finality” is understood
somewhat differently than it is in the context of ordinary

civil litigation. See, e.g., T Bullard v. Blve Hills Bank, ——
U.8, ~- 135 8.Ct. 1686, 1692, 191 L.Ed.2d 621 (2015).
A bankruptcy case involves an aggregation of individual

controversies, many of which would exist as standalone

lawsuits but for the bankrupt status of the debtor. Fld.
An order in a bankruptcy case is considered final when it -
resolves one of the individual controversies that might exist as

a standalone suit outside of bankruptcy. See B Schaumburg
Bank & Trust, 815 F.3d at 312-13. One way of assessing
whether this standard has been met is to identify whether
the order at issue brought to an end a single “proceeding”

Bullard,

135 S.Ct. at 1692 (emphasizing that g us.C. § 158(a)
allows appeals as of right from final orders in “cases and
proceedings™).

that exists within the larger bankruptey case. See

[2] In the present case, Owens-Powers argues that a .= °

bankruptey court’s denial of a trustee’s motion to modify
a Chapter 13 *966 plan does not resolve a “proceeding”
within the larger bankruptcy case. She relies on the Supreme

Court’s decision in ¢~
order denying confirmation of a Chapter 13 plan is not final

unless the bankruptey cowt also dismisses the underlying

bankruptey case. * " Id at 1692-93. The Court reasoned that, ..

in the context of the consideration of Chapter 13 plans, the o

relevant “proceeding,” for purposes of %)§ 158(a), is the
entire process of considering plans, which terminates only

WESTLAW ® 2020 Thomson Reuters. No claim to original 1.8, Government Works. o 4
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"~ when a plan is confirmed or—if the debtor fails to offer any

b
confirmable plan—when the case is dismissed. I~ Jd at 1692,

- Owens—Powers contends that, in the context of a trustee’s
motion to modify a confirmed plan, the relevant “proceeding”
"encompasses more than simply the bankruptey court’s denial
of the motion. She notes that a ruling on one motion to modify

..+ _does not preclude the trustee from filing another motion to
> modify. Thus, argues the debtor, just like an order denying

plan confirmation is not final, an order denying a trustee’s
" motion to modify a confirmed plan is not final.

“We do not find the debtor’s analogy to I~ Bullard persuasive.
The denial of a trustee’s motion to modify is generally not
part of a larger “proceeding” that will conclude only when
some event other than the denial of the motion occurs. Rather,
* the denial of the motion will generally resofve a discrete
- dispute within the larger bankruptcy case, i.e., whether the

debtor’s plan may be modified for the reasons the trustee

.73 . cites. If the trustee loses the motion on the metits, rather than

because the motion contained a technical defect that could
be cured, the bankruptcy court will not invite the trustee to
. bring a subsequent motion seeking plan modification on the
;.. same grounds. In contrast, when a bankruptey court refuses
. to confirm a plan but does not also dismiss the case, the
debtor is usvally given an opportunity to submit a revised

" plan. £ Bullard, 135 $.Ct. at 1690, This is why the Coutt
i found that the relevant “proceeding” for purposes of plan
. confirmation encompasses more than the denial of any single
proposed plan. That proceeding concludes only when either a
~* plan is confirmed or the bankruptcy case is dismissed.

{3] Of course, if the bankruptcy court does deny a trustee’s
motion to modify a plan based on a technical defect or on
some other basis that could be cured by an amended motion,

%" then the bankruptcy court’s order will not be final. In this

situation, the bankruptcy court’s order will not have resolved
a discrete dispute but will have been merely one step in a
larger proceeding that will conclude when the bankruptey

< court decides the amended motion. However, from the fact

- that some orders denying motions to modify plans are not
final, it does not follow that none of them are final. In this
regard, an order denying a motion to modify is analogous toan
- order granting a motion to dismiss a complaint under Federal

Rule of Civil Procedure 12(b)(6). If the district court grants
the motion but does so based on a defect in the complaint

[

' that cannot be cured, then the order is final. See " Strong
v David, 297 F.3d 646, 648 (7th Cir. 2002). However, if the

district court grants the motion based on a technical defect
that the plaintiff could cure by filing an amended complaint,

then the order generally will not be final. [ Id. In the present
case, the bankruptey court did not deny the trustee’s motion to
modify based on a technical defect that the trustee could have
cured by filing an amended motion that sought the same relief.
Rather, the bankruptcy concluded as a matter of law that the
Bankruptcy Code did not allow the requested modification.

[4] The debtor notes that although the trustee could not have
filed a second motion *967 to modify requesting the same
relief, the trustee could have filed “a different motion”—one
that “ask{ed] for a different change in the debtor’s plan or
[was] based on a different financial situation.” Initially, we
observe that the debtor has not identified any grounds on
which the trustee could have filed a different motion to modify
the plan in this case, and thus we cannot agree that in fact the
trustee could have filed such a motion. However, we do not
doubt that in some Chapter 13 cases, a trustee will file more
than ohe motion to modify a confirmed plan. But this does
not mean that in every case there is some larger “proceeding”
relating to the trustee’s motions to modify that does not come
to an end until it is legally impossible for the trustee to file any
further motions. Rather, where an order denying a motion to
modify precludes the trustee from filing a subsequent motion
based on the same grounds (ie., based on the same facts
and legal principles), that order will be final even though the
trustee could file a subsequent motion to modify based on
different grounds, should those grounds materialize. In such
a case, the bankruptoy court’s resolution of the first motion to
modify will have resolved a freestanding dispute within the
larger bankruptcy case and be final for that reason.

Here, we may analogize the denial of a trustee’s motion to
modify to a denial of a Rule 60(b) motion for relief from a

judgment entered in an ordinary civil case. See " Fed.R. Civ.
P, 60(b). That rule provides several grounds for relieving a
party from the judgment. A court’s denying a party’s motion
for relief on one ground, such as that the judgment was

procured by fraud, see © Fed. R. Civ. P. 60{b)(3), will not
preciude the party from later filing a second motion based on
a different ground, such as the discovery of new evidence, see

Fed. R, Civ. P. 60(b)(2), should that ground materialize.
Yet, even though it is theoretically possible that more than

one " Rule 60(b)Y motion will be filed in a single civil
case, a district court’s order denying any one motion will
be considered final and immediately appealable. See, e.g.,

. WESTLAW @ 2020 Thomson Reuters, No claim to original U.S. Governmant Works,

“n




Germeraad v. Powers, 826 F.3d 962 (2016}

75 Collier Bankr.Cas.2d 1593, Bankr. |.. Rep. P 82,969

" Madej v. Brifey, 371 £.3d 898, 899 (7th Cir. 2004). The
same result applies to a trustee’s motion to modify a Chapter
13 plan.

For these reasons, we conclude that the bankruptcy court’s
order denying the trustee’s motion to modify the plan was

*“final” within the meaning of { §'§ 158(a)(1). Because the
district court’s order was also final, we have jurisdiction over

8 158(d)(1).

this appeal under

B.

[5] [6] The debtor next contends that this appeal is moot.

Article TIT of the Constitution limits the federal judicial
power to actual, ongoing cases or controversies, a limitation
understood to require a live dispute involving a party with
“an actual injury traceable to the defendant and likely to

be redressed by a favorable judicial decision.” * Redmond
v Redmond, 724 F.3d 729, 735 (7th Cir. 2{)1%) (quoting

7 Lewis v. Cont'l Bank Corp., 494 U.S. 472, 477, 110 S.CL.
- 1249, 108 L.Ed.2d 400 (1990)). The case-or-controversy
requirement “subsists through all stages of federal judicial

proceedings, trial and appellate.” 7 Id (quoting & Lewis).

If on appeal it becomes “impossible for a court to grant
any effectual relief whatever,” the case becomes moot and

jurisdiction no longer exists. !
Serv. Emps. Int
2277, 2287, 183 L.Ed.2d 281 (2012)).

7 (quotmg i

7} In the present case, Owens—Powers argues that it is
no longer possible to grant the relief the trustee requests—
modification of the plan—because five years have elapsed
since the debtors began making payments under their original

plan. This argument is based ot 11 US.C. § 1329(c),
which provides, in relevant part, *968 that a plan may not
be modified such that it “provide[s] for” the debtor to make
plan payments over a petiod that expires more than five years
from the date on which the first payment under the original
confirmed plan was due, The first payment under the Powers'
original confirmed plan was due in June 2010. Thus, Owens—
Powers argues, it is no longer possible to modify the plan,

The debtor’s argument rests on the assumption that if the
trustee’s request to modify the plan were allowed today,
the result would be a plan that provides for the debtors to

make payments over a period that expires after June 2015,
That assumption is incorrect. If we vacated the bankruptey -
court’s disallowance of the trustee’s proposed modiﬂcation_,f

then by operation of [/ 11 U.S.C. § 1329(b)(2), the trustee’s "

modified plan would “become[ ] the plan.” The modified plan. ;.
would then “provide” that the debtors must make increaséd_‘
payments to the trustee each month for the twenty-three
months that remained under the plan at the time the motion -
was filed, i.e., months 38 through 60. These months were -

within the permissiblé five-year period specified in %"A§ _
1329(c). The modified plan would thus not “provide for” = -:"
payments beyond five years. S

It is true that months 38 through 60 have come and
gone without the debtors making the increased payments, i+
However, this does not mean that allowing the modification "
would have no effect on the parties' rights. Rather, if the
modification were allowed, the debtors would be deemed in.
default because they failed to make all payments called for by
their modified plan. If the debtors were in default, then several " -
things of consequence could occur: the bankruptcy court
could deny the debtors a discharge, dismiss their bankruptcy:
case, or convert the case to Chapter 7. See 11 U.S.C. §§

1307(c)(6), ¥ 1328.2 Or, the bankruptcy court might allow . o
the debtors to cure their default by paying the difference.
between the payments called for by the modified plan for
months 38 to 60 and what they actually paid during those - -
months. Although these payments would be made outside of

the five-year period specified i § 1329(c), they would not:: it
be payments “provide[d] for” by the modified plan; rather, " :
they would be payments made to cure a default under the
modified plan, i.e., payments made because the debtors did
not make the payments “provide[d] for” by the plan in the
first place. See 1 Hon, W. Homer Drake, Ir., et al., Chapter
13 Practice and Procedure, § 11:15 at 1131 (2d ed. 2015)
{*“[Wlhen a debtor is close to completing her plan payments
and needs a reasonable additional time to do sv, courts have
permitted the debtor to cure the defaults and consummate the
plan. The reasoning is that the five-year restriction appiles to
the scheduling of the payments in the confirmed plan and does L
not prohibit cure of those payments outside the scheduled
time ....”). In any event, even if the bankruptcy court could
not allow the debtors to cure their default because of thé_ :
five-year restriction, this appeal would still present a live £
dispute because the bankruptcy court has the power to deem
the debtors in default, deny them a discharge, and dlSmlSS or
convert their Chapter 13 case.
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_  [8] The debtors might argue that it would be inequitable
for the bankruptcy court to maodify the plan or deny them a

discharge after they have already made the payments provided

for by the original plan. However, whether it would be

" inequitable to do any of these things is not a question that is
* 7 relevant to mootness. As *969 we have previously held, so

long as a court retaing the “raw ability” to take some action

" . that will have a concrete effect on the parties' rights, the case

..~ is not moot even if the court would be reluctant to take that

= action, FF In re UNR Indus., Inc., 20 F.3d 766, 76869 (7th
. Cir. 1994); accord United States v. Buchman, 646 F.3d 409,
< 410-11 (7th Cix, 2011).

- "'.””- 'Next, the debtor contends that even if the five-year restriction

does not result in mootness, the case is still moot because

% § 132%a) states that a plan “may be modified,” upon
the request of the trustee (or the debtor or the holder of an
allowed unsecured claim) only “before the completion of
payments” under the original plan. The debtors note that they
-. have completed making payments under their original plan.

- - Therefore, they contend, the bankruptey court no longer has

the power to approve a modified plan.

91 [10] However,
temporal limits on the bankruptey court’s power to approve
a requested medification. Rather, the temporal limit applies
to the party requesting modification, i.e., to the debtor, the

trustee, or an unsecured creditor. Although f§ 1329(a)

" states that the plan “may be modified” only within the

prescribed time, when this language is read in the context
4

of 1§ 1329 as a whole, it is clear that it is referring to
the time when the modification may be requested, not to
the time within which the bankruptey court may approve the

modification. Specifically, [~ § 1329(b)(2) states that “[the
- plan as modified becomes the plan unless, after notice and
a hearing, such modification is disapproved.” This provision
means that the modification is effective, ie., that the plan
is modified, on the date the party requests modification of
the plan, unless the court later disapproves it. See 2 Drake

I et al., supra, § 21:7 at 642, So, for example, if the debtors

had completed making payments under their original plan
between the date on which the trustee filed the modified
- plan and the date the bankruptcy court considered whether

" - to approve the modification, the bankruptcy court would still

have had the power to approve the modification, since by
the time the debtors completed making the payments required
by the original plan, the plan would have been modified to

‘E§ 1329(a) does not place any

require increased payments. Cf. i fn re Meza, 467 F3d 874,
87980 (5th Cir, 2006} {holding that a bankruptcy court may
consider a trustee’s motion to modify a plan, if that motion
was filed before the debfor completed payments under the
original plan, even if the debtor completes making payments
under the original plan before the bankruptey court considers
whether to approve the modification). Of course, in this case,
the bankruptcy cowrt disapproved the trustee’s modification.

Under £ § 1329(b)(2), the effect of the disapproval was to
void the modification and reinstate the original plan. But this
does not mean that the debtors' having completed payments
under the original plan prevents reinstatement of the trustee’s
modified plan. Rather, if we were to vacate the bankruptcy
court’s order disapproving the modification, then by operation

of T § 1329(b)(2), the modified plan would be reinstated and
deemed effective as of the date it was filed. [t would be as if
the bankruptcy court had never disapproved the modification
in the first place. The modification thus would have occurred

within the time period specified in ;§ 1329(a).

For these reasons, we conclude that this appeal is not moot.

1L,

On the merits, the parties' principal disagreement concerns the
legal standard that governs a bankruptey court’s exercise of
its discretion in deciding a trustee’s *970 motion fo modify
a confirmed plan based on a postconfirmation increase in the
debior’s income, The trustee contends that a bankruptcy court
has discretion to grant the motion whete the trustee shows
that, because of an increase in income, the debtor can afford
to pay more to the unsecured creditors than the original plan
requires, Owens--Powers contends that a modification based
on increased income is allowed only if the trustee shows that

“good faith,” as that term is used in (Sl U.5.C. § 1325(a)(3),
requires the increase. In addition, the parties disagree about
how to characterize the bankruptey court’s decision in this
case. The trustee contends that the bankruptcy court held as
a matter of law that it lacked authority to grant a motion to
modify based on a postconfirmation increase in the debtor’s
income. Owens—Powers, who concedes that the bankruptcy
court had authority to grant a motion to modify based on a
postconfirmation increase in income, contends that what the
bankruptey court actually held was that the trustee had failed
to prove that good faith required the increase. For the reasons
explained below, we side with the trustee on both issues.
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' ¥ Section 1329 provides that:

(a) At any time after confirmation of the plan but before
the completion of payments under such plan, the plan may
be modified, upon request of the debtor, the trustee, or the
holder of an allowed unsecured claim, to—

(1} increase or reduce the amount of payments on claims of
a particular class provided for by the plan;

(2) extend or reduce the time for such payments;

(3) alter the amount of the distribution to a creditor whose
claim is provided for by the plan to the extent necessary
to take account of any payment of such claim other than
under the plan; or

{4) reduce amounts to be paid under the plan by thé
actual amount expended by the debtor to purchase health
insurance for the debtor ....

(b)(1) Sections 1322(a), 1322(b), and 1323(c) of this title

8

L

and the requirements of © section 1325(a) of this title
apply to any modification under subsection (a) of this
section,

(2) The plan as modified becomes the plan unless, after
notice and a hearing, such modification is disapproved.

" (¢} A plan modified under this section may not provide
for payments over a period that expires after the applicable

commitment period under i section 1325(b)(1)(B) after
the time that the first payment under the original confirmed
plan was due, unless the court, for cause, approves a longer
period, but the court may not approve a period that expires
after five years after such time.
In short, | § 1329 states that modification may be requested
by either the debtor, the trustee, or the holder of an allowed
unsecured claim.? Tt contains three general limits on the
bankruptcy court’s power to approve the request. First,
modification is allowed only if it will modify the plan in

one of the ways specified in ©.7 § 1329(a)(1)-(4). Second, a
modification must comport with the provisions of the Code

listed in *971 § 1329(b)(1). Finally, as we have already
discussed in the context of mootness, a modification may not

result in a plan providing for payments over a term that is -

longer than the period specified in £ § 1329(c), which in this -
case is five years. o

[11] In the present case, the trustee’s proposed modification
satisfies these basic requirements. The purpose of the:
modification is to increase payments to the unsecured
creditors, and thus it is of a type specified in subsection (a)
(1). The modification would not result in a plan that violates -
any of the provisions identified in subsection (b)(1). And, a
we have already held, the modification would not result in a
plan that provides for payments over a period that is longer i
than five years. ’

.

Although #§ 1329 contains these three general limits on, = -
modification, it does not centain an explicit standard for ~
determining when a modification that is within those lim_i;ts

should be approved, See Y nre Witkowski, 16 ¥.3d 739, 746‘
(7th Cir. 1994);

‘Barbosa v. Solomon, 235 F.3d 31,38 (Ist.

Cir. 2000); |~ In re Arnold, 869 F.2d 240, 241 (4th Cir. 1989);

| Drake et al., supra, § 11:4 at 1083 (noting that “I"™ § 1320™ "
provides no standards to guide the court in the exercise of . -
its discretion”). However, courts routinely deem modification
appropriate when there has been a postconfirmation change’
in the debtor’s financial circumstances that affects his or

her ability to make plan payments. See, e.g., “Barbosa,
235 F3d at 40 (“Congress saw fit to allow the trustee
and holders of unsecured claims to seek an amendment:
to the confirmed plan in order to carry the ability-to-péj'(‘ S
standard forward in time, allowing upward or downward '
adjustment of plan payments in response to changes in the
debtor’s financial circumstances which affect his/her ability

7 Arnold, 869 F.2d at 241 (“Although ..

to make payments”); L.

7§ 1329(a) does not explicitly state what justifies such a
meodification, it is well-settled that a substantial change in the
debtor’s financial condition after confirmation may warrant a

change in the fevel of payments,”); 7 I re Powers, 202 BR.
618, 622 (9th Cir. BAP 1996) (noting that a “debtor’s chaﬁged :
financial situation” is grounds for modifying a plan); 1 Drake
et al., supra, § 11:12 at 1100-01 (collecting numerous cases .
supporting the proposition that “[clourts generally permit - -
debtors to modify plans to reduce payments based on reduced
income” and “generally require[ ] debtors whose income
increases significantly after confirmation to pay more”). So,
for example, if the debtor loses her job and can no longer: : . -
afford the payments required under the original plan, then
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" 'she may request modification to have the plan payments
- reduced. Conversely, if the debtor’s income increases such

" that she can afford to pay more to her creditors than required

under the original plan, then the trustee or an unsecured
- greditor may request that plan payments be increased. Courts

.. have reasoned that authority to allow such modifications

" is implied by the purposes of Chapter 13, which are to
allow the debtor a fresh start where it is possible to do so
without liquidating the debtor’s assets (as in a Chapter 7

- bankruptcy case), while at the same time ensuring that the
- debtor devotes all of her disposable income during the life of

the plan to repaying creditors, | Drake, et al,, supra, § 11:4
 {quoting In re Forte, 341 B.R. 859, 869-70 (Bankr.N.D.IIL

-2005)). In addition, courts have noted that the legislative
history relating to the 1984 amendments to the Bankruptcy

Code—which amended ?§ 1329(3) to permit trustees and

- unsecured creditors (and not just debtors) to request plan

v - modification—supports the conclusion that plan modification

- is permitted when a change in the debtor’s income makes

increased payments affordable. {7 Barbosa, 235 F.3d at 40—

" 41 (citing Personal Bankruptcy: Oversight Hearings Before
" the Subcomm. *972  on Monopolies and Commercial Law

of the H. Conum. on the Judiciary, 97th Cong. 22-23 (1981-
82)); L7 Arnold, 869 F.2d at 24142 (same), *

ST In the present case, the trustee requested modification of the

debtors' plan after he determined that the debtors' income
had increased substantially since confirmation and, for that
-~ reason, they could afford to make higher plan payments. In

" his motion, the frustee cited various cases recognizing that
the bankruptcy court has discretion to allow modification
for this reason, The bankruptey court, however, found that
no “statutory authority” or “Code provision” supported the

' trustee’s request. iPPowers, 507 B.R. at 270-71, 273-74,
The court initially characterized the trustee’s modification as a
- request “to recalculate disposable income” under the method

Lo . .
specified in & 11 U.S.C. § 1325(b). That subsection of the
Code generally provides that a court may not confirm a plan,
over the objection of the trustee or an unsecured creditor,

~=.. unless under the plan the debtor will, during the applicable

 plan period, pay all of her projected disposable income—as
i calculated under the methods specified in that subsection—
to the unsecured creditors. However, because 7§ 1325(b)

ss not mentioned in | . § 1329(b)(1) as a section of the Code
that “appl{ies]” to modification, many courts have concluded

that the projected-disposable-income test of ?§ 1325(b)

does not apply to a proposed modification. See, e.g., “ln
re Sunchara, 326 B.R. 768, 781-82 (9th Cir. BAP 2005).
Other courts have held that the test does apply. See, e.g,
In re Cormier, 478 B.R. 88, 94-97 (Bankr. D. Mass. 2012).
The bankruptey judge in the present case is in the former

camp, and that is why she held that ;§ 1325(b) does not
provide authority to allow the trustee’s modification. But
the trustee has not at any stage of this case suggested that
the modification was based on the disposable-income test of

r§ 1325(b). Instead, as noted, the trustee argues that the
modification is supported by the cases holding that a plan
may be modified where an increase in income means that
the debtor can afford to make higher payments. Thus, in this
appeal, we do not need to decide whether the bankruptcy court

was cotrect in holding that [ § 1325(b) does not apply to

u

modifications under | § 1329,

i .
After concluding that U7 § 1325(b) was not a source of
authority for the trustee’s modification, the bankruptcy
court found that no other Code provision supported the

modification, F Powers, 507 B.R. at 270-74. In this part of
its opinion, the bankruptey court characterized the trustee’s
modification request as being based “solely on the equities of

the situation.” w Id at 270. The court then rejected the idea
that a modification could be based on equitable grounds rather

than on an express provision of the Bankruptcy Code. wld.
at 271 (stating that court could not “exercise its discretion
to modify a confirmed Chapter 13 plan other than for the
reasons or under the circumstances expressly provided for
by statute”). Instead, the court reasoned, a motion to modify
“must comply with and be *973 supported by the Code

P

provisions made applicable to modifications by £~ § 1329(b)
(1) B 14 at 274,

In rejecting the trustee’s argument that the court had authority
to allow a modification that was based “solely on the equities
of the situation,” the bankruptcy court seems to have rejected
the cases, cited above, in which courts have recognized that

modification under t"§ 1329 is allowed when there has
been a postconfirmation change in the debtor’s financial
circumstances that affects his or her ability to make plan
payments. Indeed, the phrase “entirely on the equities of

the situation” appears in one of those cases, et han,
215 B.R, 430, 438 (9th Cir, BAP 1997). In that case, the
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court stated that “Congress contemplated in enacting i §
1329 a motion to modify the plan if the debtor’s income
increased so the court could consider all of the circumstances
of a particular debtor to determine whether higher payments

should be required.” :?"ﬁld. The court then held: “When

§ 1325(b) [ie., the projected-disposable-income test] is

inapplicable, the E § 1329 analyms is based entirely on

s

the equities of the situation.” “1d In rejecting this line of
authority, the bankruptcy court concluded that a modification
is allowed oniy if it is “supported by” one of the Code

,§ ]329('))(1)' ” Po“;e]'s’ 507 B.R. at

provisions listed in
274,

On appeal, the district court held that, as a matter of law,
the bankruptey court was correct in conchding that the

projected-disposable-income test of § 1325(b) did not

Bgne

apply to modification under ©™§ 1329, #In re Powers,
550 B.R. 414, 416-17 (C.DIIL 2015) However, as we have

‘noted, the trustee did not argue that & § 1325(b) applies to

modification under : :"§ 1329, Instead, the trustee argued that

even though f‘§ 1325(b) may not apply to modification,
the bankruptcy court had the authority to modify the plan to
increase the debtor’s payments if a change in the debtor’s
financial circumstances enabled the debtor to pay more to
her creditors. The district court acknowledged that the trustee
had cited “several cases from outside of the Seventh Circuit
in which courts have held that a confirmed Chapter 13 plan
may be modified when the debtor experiences an increase

in income.” ?Id. at 417. But the court deemed those cases

inconsistent with our opinion in & Witkowski, which the
court interpreted as meaning that modification is available

only if it is based on one of the Code provisions listed in i §
1329(b)(1). The court therefore concluded that the bankruptcy
court lacked authority to allow the trustee’s modification.

We conclude that both the district court and the bankruptcy
court erred in concluding that the Code does not authorize

the trustee’s modification. Flrst Fitkowskt does not hold

that modification under '8 1329 is allowed only if the
modification is supported by one of the Code provisions listed

in ©7°8§ 1329(b)(1). The sentence in i Witkowski that the
district court cited to support its contrary conclusion is this:

“A modified plan is also only available if §§ 1322(a), 1322(6), :
325(a) and 1323(c) of the bankruptey code are met.’_’“;':

. . . o
[ Witkowski, 16 F.3d 739, 745 (7th Cir. 1994) {citing L
U.S.C. § 1329(b)(1}). However, context makes clear that thls :

sentence means only that § 1329(h)(1 places certain hmlts
on plan modification. The sentence appears in our discussion < . ‘
of the debtor’s argument that the common-faw doctrine of res .
judicata prevents modification of a confirmed plan unless tl},é?

movant demonstrates a change of circumstances, See b id -
at 744-46. The debtor had argued that, unless res judicata
applied in the modification context, bankruptcy courts would'}

be inundated with motions to modify. © Id, at 745. In ' ‘
rejectmg this argument, we observed that “modifications -

2’«,

under - § 1329 are not limitless.” | I It was then tha_ti
we pointed out that some of the limits on modification are:

§ 1329(1;)-")" ‘

*974 found in the Code provisions listed in ¥

(1. 2 Y 1d Importantly, we did not say that a court could;
modify a plan only if the modification was based on—rather
than merely consistent with—one of those provisions. Rather, . '
after summarizing the limits on modification, we recognized . :

ar
yn
\

that 1. § 1329 does not explicitly identify the circumstances

under which modification is appropriate, £ Id. at 746 (cltmg:. w

Irnol'd 869 F.2d at 241). We then held that “modiﬂcatidn

under | § 1329 is discretionary,” and concluded that the'
bankruptey court in that case did not abuse its discretion in
modifying a plan at the request of the trustee to increase

the payments made to the unsecured creditors. 1.7Jd. We, :
allowed this modifi catlon even though it was not based on,

any provision tisted i in i § 1329()(1), Thus, o Witkowski B
does not support the result reached by the district court and
the bankruptcy court in this case. '

L

[12] Although it is true, as the bankruptcy court pointed out
that no provision of the Code expressty permits modification o
when a change in the debtor’s financial circumstances makes
an increase in payments affordable, it does not follow th:i_tt
modification for this reason is forbidden. Indeed, the Code
does not contain any provision that expressly identifies ﬂi?
grounds on which a trustee or an unsecured creditor may
modify a plan. See 1 Drake et al,, supra, § 11:1 at 1_.072
{noting that “the standards for postconfirmation modiﬁcatién-

§ 1329 provide no guidance for determining’ O
what a trustee or unsecured creditor can require a debtor to

in Code
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.do”). Because Congress did not provide express standards
;. to govern modifications by trustees and unsecured creditors,

it necessarily left the development. of those standards to
the courts, And, as we have explained, the courts have
long recognized that a trustee or an unsecured creditor may
~seek modification when the debtor’s financial circumstances
e change after confirmation and result in the debtor’s having

the ability to pay more, See, e.g., = Barbosa, 235 Fid at

| 40; 77 Arnold, 869 F.2d at 241; 77 Powers, 202 BR. at 622;
1 Drake et al., supra, § 11:12 at 1101 (collecting cases).
Allowing the bankruptey court, in its discretion, to approve
modification for this reason is consistent with Chapter 13’s
.. policy of requiring debtors to repay creditors to the extent

of the 1984 amendments to Chapter 13. 1.

F3dat40-41; 1" Arnold, 869 F.2d at 241-42, Thus, we hold

<4 that a bankruptcy court may allow modification to increase
the debtor’s payments if, in its discretion, it concludes that
a change in the debtor’s financial circumstances makes an
increase in payments affordable.

Barbosa, 235

- [13] In this court, Owens—Powers concedes. that a
_ bankruptcy court has discretion to allow modification at
- the request of the trustee or an unsccured creditor when
. the debtor experiences an increase in income. However, the
debtor contends that the court may allow the modification
“only if the trustee shows that “good faith ... required the

o+ inerease.” This is a reference to 1711 U.S.C, § 1325(a)(3),
: .:,:: which requires a plan to be “proposed in good faith.” The
debtor finther contends that the bankruptcy court actually
denied the trustee’s motion on the ground that he had not
- shown that good faith required the increase. We do not find

»:2 . these contentions persuasive.

 First, the debtor develops no legal argument in support of her

.. contention that a plan may be modified based on an increase in
) . income only when the modification is required by good faith,
" Rather, the debtor merely asserts in her brief that “increased
income supports increased plan payments only in the context

of good faith.” The debtor cites no cases that support this

5. . assertion, and she does not offer an interpretation of the Code
that supports it. Nor *975 do we see how the Code could

be interpreted to allow modification based on an increase in
income only when good faith “requires” the modification. It

_ is:'true that the good-faith standard is incorporated into a§

1329 because it is one of the “requirements of I section

. they are able, and it is also supported by the legislative history

1325(a)” that applies to any modification. See iusc
§ 1329(b)(1). But all this means is that a party may not
propose a plan in bad faith, such as by “manipulation of

code provisions.” & Withowski, 16 F.3d at 746. " Section
1325(a)(3) does not provide a standard for determining when
a modified plan that has been proposed in good faith should
be approved.

Perhaps the debtor means to argue that a plan may be modified
to increase payments only when modification is necessary
to bring the debtor into compliance with the good-faith

requirement. But 177§ 1325(a)(3), by its terms, applies only
to the proponent of a plan, which obviously will not be the
debtor when the maodification is requested by the trustee or
an unsecured creditor. Although the debtor’s good faith will
have been at issue when the debtor proposed the original
plan, and will be at issue when it is the debtor who requests

modification under 9”§ 1329, the debtor’s good faith is not
at issue when the modification is proposed by the trustee or
an unsecured creditor.

We also reject Owens—Powers's suggestion that the
bankruptcy court actually denied the trustee’s modification
because he had failed to show that good faith required
the increase in plan payments. Although the bankrupicy
court referenced the good-faith standard three times in its
opinion, two references were merely observations that the

'8 1329(b)(1). See

FPowers, 507 B.R. at 273, 274, In the third reference,
the bankruptcy court stated that “[m]odification requests,
whether made by a trustee or a debtor, must be 'proposéd in
good faith, and moving to medify to circumvent the original

standard applies to modification under

confirmation requirements may suggest bad faith.” #Id.
at 272. Here, the court did not find that the trustee had,
in fact, proposed the modified plan in bad faith. Rather,
the court made this statement during the course of a larger
discussion in which the court rejected the trustee’s suggestion
that modification could be based on equitable grounds rather

than on an express Code provision. See F id-at 270-73. At
no point did the court suggest that it would have approved the
modification if the trustee had shown that good faith “required
the increase,” as the debtor suggests.

Finally, we discuss the bankruptcy court’s alternative holding,
which was that it would not allow the trustee’s modification
even if it had authority to consider whether equitable
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considerations required an increase in payments. = Powers,
507 B.R. at 274-75, 276. In this pait of its opinion, the
bankruptey court determined that the trustee had failed to
show that the debtors' financial circumstances had changed
such that it was now equitable to require higher payments.

?ld. On appeal to the district court, the trustee argued
that this alternative holding was based on clearly erroneous
factual findings, including mathematical ervors, that caused
the court to misunderstand the debtors' then-current financial
circumstances. The trustee also argued that the bankruptcy
court had abused its discretion by failing to consider all of
the evidence in the record pettaining to this issue. However,
the district court declined to review the bankruptcy court’s
alternative holding, reasoning that it was unnecessary to do so
in light of its conclusion that the banktuptcy court’s primary
holding was correct.

S
Owens-Powers has not asked us to affirm the district court
on the basis of the bankruptcy court’s alternative holding. ;.
%976 Nor has the trustee asked us to review that holding. '
Instead, the trustee asks that we remand the case to the district
court so that it may review the holding in the first instance.
Accordingly, we will not address the alternative holding but :
will remand the case to the district court.: .

1v.

For the reasons stated, we vacate the judgment of the district :;;
court and remand for further proceedings consistent with thls
opinion.

All Citations

826 F.3d 962, 75 Collier Bankr.Cas.2d 1593, Bankr. L. Rep S
P 82,969

Footnotes
* ' Of the Eastern District of Wisconsin, sitting by designation.
1 Myrick Powers has not filed a brief in this appeal and did not participate in oral argument,

At oral argument, the parties informed us that the bankruptey court has not granted the debtors a discharge. ‘
We express no view on whether this appeal would be moot if the debtors had received a discharge.. '/

Section 1329 was added to the Bankruptcy Code as part of the Bankruptcy Reform Act of 1978, Pub. L. -~
No. 95598, 92 Stat. 2549 (1980). As originally enacted, s

request medification, and it was interpreted as allowing only the debtor to do so. See 92 Stat. at 2651,
Fitak, 92 B.R. 243, 248 (Bankr.S.D.Ohio 1988). However, the 1984 amendments to the Code added language -
stating that modification could be requested by the debtor, the trustee, or the holder of an allowed unsecured- .

claim. See Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, § 319, 98 Stat -

333, 357 (1986).

in the debtor's financial circumstances since the time of confirmation. See, e.g.,

243. However, m

prerequisite to madification. a

While courts generally agree that a posteonfirmation change in the debtor’s ability to make plan payments }
is grounds for modifying a plan to either increase or decrease the debtor's payments, they have disagreed :
on whether there must be some threshold showing relating to the amount of change that has occurr
* since confirmation and whether that change was unanticipated at the time of confirmation. Specifically, soffje
courts have held that modification is permitted only if there have been “unanticipated, substantial changes”

Wftkowskr we held that a substantial unanticipated change in circumstances is not a

* 16 F.3d at 742-46.

§ 1329 did not identify the parties who could .

i’ In fe

i Arnold, 869 F.2d at‘-"
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