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Switching to Plan B: Modification of a Confirmed Chapter 13 Plan

Confirming and modifying (or amending) a Chapter 13 plan is very different both
procedurally and substantively than taking those actions in a Chapter 11 case. Creditors do not
vote to accept or reject a proposed Chapter 13 plan and generally, if no timely objection is filed,
no confirmation hearing is held for the Court to determine if all confirmation requirements 1 have
been met. Moreover, the payoff that a debtor seeks, a discharge, generally cannot be achieved
until a confirmed plan is fully consummated by paying all amounts promised under the
confirmed plan. 2 In addition to cramdown rules for secured claims that are similar to those
applied in Chapter 11, the key requirements for confirmation are that a Chapter 13 plan
(1) satisfies the best interest of creditors test (e.g., recovery under the plan produces a recovery
for creditors that is at least as much as they would receive through a Chapter 7 liquidation); and
(2) provides that all of the debtor's disposable income during the plan's life (generally 60
months) 3 is devoted to payment of creditor claims. The second requirement draws in concepts of
the debtor's "current monthly income" and allowable monthly expenses, generally but not always
based on the 6-month look back period preceding filing. 4
As has been dramatically illustrated by the impact of the COVID-19 pandemic, shifts
happen! During the plan life, unanticipated shifts in employment, income, the size and
composition of a debtor's family and corresponding expenses can change in sweeping and
unanticipated ways. Those changes can be both positive and negative from the perspective of a
debtor's finances. Monthly net income may dramatically rise or fall. To address those changes,
Code § 1329 allows for debtors, Chapter 13 trustees and unsecured creditors to ask the court to
approve a post-confirmation modification of the plan. 5
1

Requirements for confirming a Chapter 13 plan are found generally in 11 U.S.C. § 1325 (all references to
the Bankruptcy Code hereafter are "Code § __").

2

Under the limited circumstances described in Code § 1328(b), a court may grant a "hardship discharge" to a
debtor who has not completed all plan payments.

3

This requirement is only triggered if the trustee or an unsecured creditor objects to confirmation. A debtor
whose family's monthly income is less than the median household income of American families may make plan
payments over a period of as little as 36 months. Code § 1322(d)(2). Also see footnote 5 below.
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Hamilton v. Lanning, 560 U.S. 505 (2010) is a very important SCOTUS decision in the Chapter 13 arena.
It teaches that courts should not be "mechanical" in applying the disposable income test and are not restricted to the
6-month look-back period if that period is not an accurate predictor of a debtor's income and expenses during the life
of a plan.
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The CARES Act became effective on March 27, 2020, as a Congressional financial and bankruptcy
response to COVID-19. It includes a provision that allows a debtor whose Chapter 13 plan was confirmed prior to
the statute's effective date and who has experienced "material financial hardship" as a result of COVID-19 to modify
the plan to stretch out payments during a period of up to "7 years after the time that the first payment under the

In light of COVID-19, now more than ever, parties in interest are seeking and will almost
certainly increasingly seek modification of Chapter 13 plans. However, the most surprising
aspect of Code § 1329 is that although Congress wrote into the section several procedural
requirements and limitations on what may and may not be done by modification of a plan, the
section contains no substantive standard or test for a court to use in determining whether to grant
or deny a request for plan modification. Code § 1329 is a rare example of Congress granting to
bankruptcy judges almost unfettered discretion in ruling on motions made under that section.
The major procedural requirements and limitations are:
1.
debtor, trustee or holder of allowed unsecured claim may request modification
– Code § 1329(a);
2.
request must be made between confirmation and completion of payments
under plan – Code § 1329(a);
3.
modification can seek to (i) increase or decrease the amount of payments to a
particular class of creditors; (ii) extend or reduce the time for payments; (iii)
account for outside-plan payments; or (iv) reduce payments to allow for
debtor to buy health insurance – Code § 1329(a);
4.
the provisions of several sections applicable to plans proposed for
confirmation (Code §§ 1322(a), 1322(b), 1323(c) and 1325(a)) are expressly
applicable to the proposed modified plan – Code § 1329(b); and
5.
plan payments must still end during the originally required plan payment
period (although plans that provide for payment over less than 60 months may
be extended by the court to 60 months) – Code § 1329(c) and Germeraad v.
Powers, 826 F.3d 962, 968 (7th Cir. 2016) 6
What is remarkable is that Code § 1329 contains no substantive standard. "The Code, in
this instance § 1329, does not require any threshold requirement for a modification and we will
not use the legislative history to create a rule where none exists." In re Witkowski, 16 F.3d 739,
744 (7th Cir. 1994). "[S]ection 1329 does not in itself establish a criterion for granting a
modification, other than the plan as modified must comply with all applicable provisions of the
Code." Barbosa v. Solomon, 235 F.3d 31, 38 (1st Cir. 2000).
In the absence of any statutory substantive standard, some courts have created judicial
limitations. In doing so, some courts have relied upon the doctrine of res judicata to avoid what
those courts thought was an unfair use of plan modification. Some courts hold that for a plan to
be modified, the moving party must proceed in "good faith" and there must be a substantial
change in circumstances that could not have been fairly foreseen by and/or are not the moving
party's "fault". See Arnold v. Weast (In re Arnold), 869 F.2d 240, 243 (4th Cir. 1989) ("The
doctrine of res judicata bars an increase in the amount of monthly payments only where there
have been no unanticipated, substantial changes in the debtor's financial situation."); Mattson v.
original confirmed plan was due." Code § 1329(d). Courts have held that this provision may not be used by debtors
whose plan was confirmed after March 27, 2020. In re Drews, Case No. 19-52728 (Bankr. E.D. Mich. July 30,
2020); In re Bridges, Case No. 19-31012 (Bankr. S.D. Ill. July 30, 2020).
6

But see footnote 5 above.

Howe (In re Mattson), 468 B.R. 361, 370 (9th Cir. B.A.P. 2012) (quoting Sunahara v. Burchard
(In re Sunahara), 326 B.R. 768, 781 (9th Cir. B.A.P. 2005)) ("[I]mportant components of the
disposable income test are employed as part of a more general analysis of the total circumstances
militating in favor of or against the approval of modification, without requiring tortured and
illogical statutory interpretations (where the outcome differs depending upon which party is
seeking modification, whether a certain party has objected, or whether ‘extraordinary
circumstances' exist, etc.).").
Of particular interest is the issue – must the proposed modified plan pay out all of a
debtor's projected disposable net income during the remaining life of the modified plan as would
be required by Code § 1325(b)? Some courts (probably the majority), noting that Code
§ 1325(b) is not among the Code sections made expressly applicable by Code § 1329(b), have
answered "no." Mattson, 468 B.R. at 371. Others, based on the notion that Code § 1325(a)(1)
requires any confirmed plan to comply with all provisions of Chapter 13, say "yes." In re
McAllister, 510 B.R. 409, 417-18 (Bankr. N.D. Ga. 2014).
Most of these judge-made substantive rules have been rejected by the 7th Circuit in
Germeraad (a copy of which is attached).

