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Conflicts of Interest Inherent in 

Modern Practice

• As the global bankruptcy practice has grown larger, navigating the ethical 

obligations and responsibilities of bankruptcy advisors has become increasingly 

complex. 

• Because major bankruptcy cases involve large multinational corporations, they 

require the services of multidisciplinary law firms. 

− The scope and scale of modern bankruptcy filings makes it nearly impossible for parties 

to find counsel that are entirely without connections to any adverse party.

− Disqualifying a firm from its involvement in these cases due to its connections with a 

stakeholder is impractical.

• Where appropriate, conflicts counsel can help firms resolve some of these 

issues.
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The Ethical Obligations of Lawyers 
MODEL RULES OF PROFESSIONAL CONDUCT

• A law firm must satisfy its state’s own ethical rules as well as additional 

restrictions in the United States Bankruptcy Code. 

• MODEL RULE OF PROFESSIONAL CONDUCT 1.7 provides that a lawyer shall not 

represent a client if:

» (a) if the representation involves a concurrent conflict of interest. A concurrent conflict of interest 

exists if:

> (1) the representation of one client will be directly adverse to another client; or

> (2) there is a significant risk that the representation of one or more clients will be materially 

limited by the lawyer's responsibilities to another client, a former client or a third person or by a 

personal interest of the lawyer.

» (b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer 

may represent a client if:

> (1) the lawyer reasonably believes that the lawyer will be able to provide competent and 

diligent representation to each affected client;

> (2) the representation is not prohibited by law;

> (3) the representation does not involve the assertion of a claim by one client against another 

client represented by the lawyer in the same litigation or other proceeding before a tribunal; 

and

> (4) each affected client gives informed consent, confirmed in writing.
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The Ethical Obligations of Lawyers 
11 U.S.C. § 327(a)

− As a general rule, 11 U.S.C. § 327(a) permits debtors in possession (DIP) to 

employ attorneys, accountants, and other professionals, provided that they: 

» Do not hold or represent an interest adverse to the estate; and

» Are disinterested persons. 

− Section 1107(b) permits professional that have worked for the debtor prior to the 

commencement of the case to be eligible for post-petition retention in the event 

that they satisfy the requirements of § 327(a).

− However, § 327(c) provides an exception to the § 327(a) requirements: 

» Employment by a creditor is not a disqualification, unless there is an objection by 

another creditor or the United States trustee, in which case the court shall disapprove 

such employment if there is an actual conflict of interest. 
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What Does § 327(a) Prohibit?  

• What is an “Adverse Interest”? 

− No clear definition in the Bankruptcy Code

− Case law suggests that an adverse interest may exist where the professional:

» “Possessing or asserting any economic interest that would lessen the value of the 

bankruptcy estate or would create an actual or potential dispute with the estate as a 

rival claimant; or [] possesses a predisposition under circumstances that render such 

a bias against the estate.” Maiman v. Spizz, 554 B.R. 604, 617 (S.D.N.Y. 2016), 

citing In re AroChem Corp., 176 F.3d 610, 623 (2d Cir. 1999).

» See In re Granite Partners, L.P., 219 B.R. 22, 33 (Bankr. S.D.N.Y. 1998) (“[T]he 

professional has a disabling conflict if it has either a meaningful incentive to act 

contrary to the best interests of the estate and its sundry creditors—an incentive 

sufficient to place those parties at more than acceptable risk—or the reasonable 

perception of one.” (internal citation and quotation marks omitted)). 

» Section 327 ensures that all professionals appointed by the court meet their 

fiduciary responsibilities.
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The “Disinterested” Requirement 

• Who is a “Disinterested Person”? 

− 11 U.S.C. § 101(14) defines a “disinterested person” as one who: 

» (A) Is not a creditor, an equity security holder, or an insider;

» (B) Is not and was not, within two years before the date of the filing of the petition, a 

director, officer or employee of the debtor; and

» (C) Does not have an interest materially adverse to the interest of the estate or of 

any class of creditors or equity security holders, by reason of any direct or indirect 

relationship to, connection with, or interest in, the debtor, or for any other reason.
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Violating § 327 Can Result in the 

Denial of Fees

− Section 328(c) permits courts to deny fees to a professional retained under 

Section 327 if that professional is found anytime during their retention to: 

» “not [be] a disinterested person” or

» “represent or hold an interest adverse to the interest of the estate with respect to the 

matter on which such professional person is employed”

− This section creates an on-going duty to check conflicts and to ensure that a 

retained professional is disinterested

− See NNN 400 Cap. Ctr. 16, LLC, 619 B.R. 802, 816 (Bankr. D. Del. 2020) (disqualifying 

a firm and requiring disgorgement of fees paid in connection with the firm’s 

representation of debtors when the firm failed to disclose the existence of a pre-petition 

fee sharing agreement as required by Rule 2014 and 11 U.S.C. § 327(e)).
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Bankruptcy Rule 2014 Requires Disclosure of

All Connections

− Rule 2014 requires disclosure of a professional’s connections with:

» The debtor

» Any creditors

» Other parties in interest

» The attorneys and accountants of the debtors, creditors, and other parties in interest

» The U.S. Trustee and persons employed by the U.S. Trustee’s office 

− Disclosures must be detailed enough to permit the court to determine whether 

professionals have satisfied § 327(a). In re Renaissance Residential of 

Countryside, LLC, 423 B.R. 848, 857 (Bankr. N.D. Ill. 2010). 

− An applicant must disclose all connections, regardless of whether they rise to 

the level of a disqualifying interest under § 327(a). 
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Conflicts Counsel Can Prevent Firms from 

Disqualification

• Courts try to balance twin goals of giving the debtor an opportunity to reorganize and honor 

ethical rules.

• To ease this balance, Chapter 11 debtors have proposed, and courts have approved, the 

appointment of a second law firm as conflicts counsel, to undertake the representation of 

the Chapter 11 debtors on matters where § 327(a) counsel has pre-existing connections 

that may lead to the appearance of an “adverse interest.” 

• The U.S. Trustee and numerous courts have recognized the utility in retaining 

conflicts counsel.

− The U.S. Trustee has issued guidelines that state that: “[c]onflicts counsel is secondary 

counsel [that is] employed when lead bankruptcy counsel is subject to a limited, not 

pervasive, conflict of interest that prevents it from performing some small part of its 

duties.” “Guidelines for Reviewing Applications for Compensation and Reimbursement of 

Expenses Filed under United States Code by Attorneys in Larger Chapter 11 Cases,” 78 

Fed. Reg. 36248, 36256 (June 17, 2013).

− See, e.g., In re Boy Scouts of Am., 2021 WL 1820574 (D. Del. May 6, 2021) (recognizing 

the effectiveness of the retention of  discrete matters for which debtor’s counsel would 

otherwise be disqualified under § 327(a)); see also In re Project Orange Assocs., LLC, 

431 B.R. 363, 375 (Bankr. S.D.N.Y 2010) (stating that “[i]n many cases, the employment 

of conflicts counsel to handle issues where general bankruptcy counsel has an adverse 

interest solves most questions regarding the retention of general bankruptcy counsel.”)
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Which Connections Can Conflicts Counsel

Help Solve?

− Conflicts counsel can solve issues with pre-existing connections that, among 

other things: 

» (1) are unlikely to occur throughout the case;

» (2) involve just a few parties in interest;

» (3) do not involve the main issues in the case; and 

» (4) are capable of being handed over to a non-conflicted law firm. 

The Use of Conflicts Counsel in Business Reorganization Cases, 37, 41 (2013), https://abi-

org.s3.amazonaws.com/Endowment/Research_Grants/Final_Report_ABI_Ethics_Task_Force.pdf. 



14 Skadden, Arps, Slate, Meagher & Flom LLP and Affiliates

Kirkland and Ellis LLP

When is the Retention of Conflicts Counsel

Inappropriate? 

− The retention of conflicts counsel is inappropriate where such retention cannot 

resolve a § 327(a) counsel’s disqualifying connections.

− Conflicts counsel should not be used to handle matters that are inseparable 

from the major reorganization activities of the case, such as the negotiation of 

major plan provisions. 

− The National Ethics Task Force recommends that “the best design for conflicts 

counsel involves separate spheres of issues, with only minimal overlap for 

coordination and communication purposes.” 

Adopted from The Final Report of the American Bankruptcy Institute 
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Seeking Approval of Conflicts Counsel 

− To obtain approval for the retention of conflicts counsel, counsel should 

provide Rule 2014 disclosures to address the following components, among 

other things:

» the need for the appointment of conflicts counsel;

» the nature of the potential issues conflicts counsel would resolve;

» the anticipated extent of the conflicts with respect to the case generally;

» subject to ethical obligations, the identities of the § 327(a) counsel’s connection that 

relate to the Chapter 11 debtors;

» subject to ethical obligations, any discussions regarding any waivers of potential or 

actual conflicts; 

» additional disclosures that may be necessary to provide the court with sufficient 

information to determine whether the approval of conflicts counsel is appropriate.

− Main counsel should seek early appointment of conflicts counsel. See e.g. In 

re J&M Dev. Of Cass County, No. 04-41065, 2004 WL 1146451, *3 (Bankr. 

W.D. Mo. 2004) citing In re BH&P, Inc., 103 B.R. 556 (Bankr. N.J. 1989) 

(holding that problems associated with conflicts can be avoided if conflicts 

counsel is employed from the “outset”).

The Use of Conflicts Counsel in Business Reorganization Cases, 37, 41 (2013), https://abi-

org.s3.amazonaws.com/Endowment/Research_Grants/Final_Report_ABI_Ethics_Task_Force.pdf. 
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