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The European Commission’s Recommendation of March 2014 on a new approach to business failure
and insolvencyl!l introduces two rather new role players in the area of reconstruction and insolvency,
namely the mediator and the supervisor. The relevant recital provides: ‘(17) To promote efficiency and
reduce delays and costs, national preventive restructuring frameworks should include flexible
procedures limiting court formalities to where they are necessary and proportionate in order to
safeguard the interests of creditors and other interested parties likely to be affected. For example, to
avoid unnecessary costs and reflect the early nature of the procedure, debtors should in principle be
left in control of their assets and the appointment of a mediator or a supervisor should not be
compulsory, but made on a case-by-case basis.” Section Il B of this Recommendation (‘Facilitating
negotiations on restructuring plans’) then provides, under the heading ‘Appointment of a mediator or
asupervisor’: ‘8. Debtors should be able to enter a process for restructuring their business without the
need to formally open court proceedings. 9. The appointment of a mediator or a supervisor by the
court should not be compulsory, but rather be made on a case by case basis where it considers such
appointment necessary’: adding with an eye to a mediator ‘... (a) in the case of a mediator, in order to
assist the debtor and creditors in the successful running of negotiations on a restructuring plan;’[2l
Mediation in restructuring and insolvency matters? Will it work?

1. USA: mediation in corporate insolvency is rising

In the world of rescue and insolvency a mediator is not a stranger. In the USA mediation is frequently
used in insolvency procedures, including Chapter 11 cases.[4l Title 11 of the United States Code (the
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Bankruptcy Code) governs bankruptcy cases filed in the USA. The Code is premised on the theory
that an honest debtor deserves a fresh financial start and thus relief from its unsecured debts. It
endeavors to allow a fresh financial start while at the same time balancing the right of the debtor’s
various constituents as fairly and quickly as possible. The Bankruptcy Code’s chapter 11 procedure is
both in practice and conceptually the most important insolvency procedure worldwide. In the last
decade many European countries, including Italy, Spain, Germany, France and since some three
years the Netherlands, look at Chapter 11 for inspiration in revising their own insolvency laws.[51 In the
USA, as an alternative to bankruptcy court litigation in personal bankruptcy cases mediation has been
used in disputes in relation to recovering assets from third parties for the benefit of the estate, disputes
relating to claims against the debtor and inter-creditor disputes about distribution of the assets of the
estate.l6l In 2015, for complex multi party restructurings it has been contended that in the USA ‘... the
use of mediation to reach consensual plans of reorganisation, while not standard protocol in cases,
has become common and is no longer controversial’.lZl Areas of deployment of mediation include
creditors’ meetings (to have creditors negotiate and agree regarding their voting on a plan of
arrangement) or structured negotiating to manage and resolve a large number of claims. A much
talked-about mediation concerns the Lehman Brothers liquidation Chapter 11 cases to negotiate and
mediate hundreds of disputes arising from derivative contracts due to Lehman’s filing for bankruptcy.
From a report of January 2016 it follows that 495 ADR-processesl8 have resulted in a sum passing the
$ 3 billion mark for the various Lehman estates. Settlements have been achieved in 424 ADR-matters
involving 541 counterparties. Until 13 January 2016 245 ADR-matters that have reached the mediation
stage and have been concluded, 232 have been settled in or subsequent to mediation; only 13
mediations have terminated and remain unsettled.®l So recently, in the USA, mediation has been

used in larger, multi-party reorganisations. The costs of the mediation, including the compensation of
the mediator, were paid by the estate.l'0 The purpose of these mediations is for all parties to discover
a way to find common ground while protecting their interests: ‘Its ultimate success in large and
complex chapter 11 cases stems from facilitating parties’ goals rather than simply evaluating the
merits of their positions ... and the interests of all creditors for an expeditious resolution, rather then
years of deadlocked litigation.'['1l Esher submits that in the EU mediation in insolvency ‘... may be
problematic without some form of court or regularly compulsion.’[2]

2. Mediation in the EU in civil and commercial law
matters

In Europe mediation is a rather young phenomenon. A Directive on certain aspects of mediation in
civil and commercial matters entered into force in 2008.113] The Directive concerns mediation not in
national cases, but only in cross-border disputes, in which at least one party is domiciled or
habituately resident in a Member State other than that of any other party on the date on which e.g. the
parties agree to use mediation after the dispute has arisen.[14] In the Directive mediation is seen as a
category of ADR, which is defined as ‘... a range of procedures that serve as alternatives to litigation
through the courts for the resolution of disputes, generally involving the intercession and assistance of
a neutral and impartial third party.’[151 Mediation is different from the other ADR procedures, such as
arbitration, because the parties ultimately make their own decision. There is a third party, a mediator,
but s/he only guides the parties and their discussions and negotiations towards an agreement.
Another difference is that mediation is a voluntarily process, while arbitration often is imposed and its
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result (an arbitral award) is enforceable.l’8] In the Directive ‘mediation’ is defined as ‘... a structured
process, however named or referred to, whereby two or more parties to a dispute attempt by
themselves, on a voluntary basis, to reach an agreement on the settlement of their dispute with the
assistance of a mediator. This process may be initiated by the parties or suggested or ordered by a
court or prescribed by the law of a Member State.’l'7] It is clarified in recital 6 to the Directive why
mediation should be promoted: ‘Mediation can provide a cost-effective and quick extrajudicial resolution
of disputes in civil and commercial matters through processes tailored to the needs of the parties.
Agreements resulting from mediation are more likely to be complied with voluntarily and are more likely
to preserve an amicable and sustainable relationship between the parties. These benefits become even
more pronounced in situations displaying cross-border elements.’

Many EU Member States do not seem to be convinced however. A recent study submits that its
implementation generates only mixed feelings. The study shows for instance that the Directive’s
minimum common legal framework for mediation in the Member States has not been enacted in
Belgium, in Finland only in relation to court-annexed mediation, whilst the Netherlands and the UK

only have implemented the Directive in relation to cross-border mediation.[18] Revision of the

Mediation Directive is underway.['9lAlthough within the scope of the Mediation Directive, the study
mentioned does not reveal, and | have not found evidence, that the European Commission also had

in mind disputes in matters of restructuring or insolvency. It is submitted that ‘civil and commercial
matters’ indeed include matters of ‘rescue and insolvency’.[20

2.1 Insolvency mediation in the EU

In the EU mediation in matters of restructuring and insolvency is dealt with in some Member States,
but at a first glance its development is in its infant’s shoes. In Belgium, since 2009, the Belgium Act
on the Continuity of Companies (Wet Continuiteit Ondernemingen (WCO))

contains an article about a company intermediary (‘ondernemingsbemiddelaar) who can help
reorganise the company. The WCO does, however, not clarify its specific role.[211 In the UK, in the
Chancery Court Guide 2013 article 3.1 it is stated: ‘Where appropriate the court will encourage the
parties to use alternative dispute resolution ... or otherwise help them settle the case. In particular,
the court will readily grant a short stay at allocation or at any other stage to accommodate mediation
or any other form of settlement negotiations...’22] In the French legal system of mandataire ad hoc and
reglement amiable/conciliation an out-of-court workout is enhanced. It is typically initiated by the
debtor. Greece is — as far as my research took me — the only EU Member State in which in the
general legislation mention is made of mediation based on the Greek insolvency legislation. In 2013
the Spanish Insolvency Act has included a new chapter regulating the ‘insolvency mediator’ and the
extrajudicial settlement of payments (‘ESP’) as a form of negotiating the debts of the entrepreneurs.[23]
Specific mention should be made of a pilot project ‘mediation in bankruptcy liquidation cases’, running
in the Netherlands and initiated by the District Court in Amsterdam in 2012. The aim is to investigate
whether procedures initiated by or against the insolvency practitioner (‘curator’) can be solved more
quickly and at lower cost through mediation, so there will be more money for the benefit of the
creditors.[24] The pilot is in line with the declared intention of the Minister of Justice and Security to
promote dispute resolution through mediation. The mediation processes are supervised by
experienced mediators. The (supervisory) judge does not participate in the mediation, but, in the
context of its supervisory role to agree with it in a solution reached through mediation. A protocol has
been prepared for the procedure and the court has established a Mediation Bureau and compiled a
list of professional mediators who are familiar with insolvency. Although it still early to draw
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conclusions, the first impressions (after some two years, based on some 20 cases) have been
regarded as positivel23], although more recent impressions demonstrate that other courts in the
Netherlands (apart from the District Court in Rotterdam) seem reluctant to fully support mediation.[26]
In the light of the Recommendation of March 2014, in the Netherlands further study of the weaving of
ADR methods into (threatening) insolvency has been called for.[27

3. Conclusion

To make the Recommendation’s suggestion work in practice further study is needed indeed. It would,
obviously, need a focused approach on the status of ‘mediation in restructuring and insolvency’ in the
EU Member States and the role and professional qualifications of an ‘insolvency mediator’ in a

national setting.[28l It should include study and proposals regarding the general civil/procedural
framework necessary to function fully satisfactory as such a mediator, such as the basics of a

mediation agreement, including the mediation procedure to be followed, addressing issues such as
commencement of mediation, opting-out, timetable; choice and appointment of the mediator,
compensation, immunity, as well as the confidentiality of the process.[29] Other issues to address would
be the criteria for referrals by courts to mediation, the legal effect of mediation on prescription terms and
pending proceedings. Such a study should be comparative in nature (EU Member States), should
include the USA as well and should also concentrate on the question which topics should be subject to a
form of regulation on EU level and which ones can be left to the EU Member States.
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