
1PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP

ESG is Driving Dramatic Shifts in Business: 
Will the Legal Profession Follow?
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What Is ESG?
INTEGRATION OF ESG FACTORS INTO INVESTMENT ANALYSIS, PROCESSES, AND 
DECISION-MAKING

“To prosper over time, 
every company must not 

only deliver financial 
performance, but also 
show how it makes a 

positive contribution to 
society.”

- Larry Fink, BlackRock CEO

Workplace and board 
diversity policies, human 
capital management, 
labor standards, human 
rights, data privacy, 
supply chain 
management, pay/job 
equity, and product safety

Board composition & 
structure, oversight & 
compliance programs, 
executive compensation, 
lobbying, and bribery & 
corruption

Energy efficiencies, carbon, 
greenhouse gases, climate 
change mitigation, waste 
management, pollution 
mitigation, and water usage
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Avoiding Risk and Protecting Reputation 
DEI Issues Have Emerged as among the Most Critical of the Day
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The Cost of Inequality

► Citi’s 2020 report 
on the Black 
Wealth Gap is 
stunning in its 
scale and scope. 
The firm has 
committed $1 
Billion over 
three years to 
address the 
widening racial 
wealth gap.

Source: Closing the Racial 
Inequality Gaps: The 
Economic Cost of Black 
Inequality in the U.S. (Citi, 
2020)
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Source: McKinsey Diversity Wins: How Inclusion 
Matters (2020)

► McKinsey has been researching 
the returns on investing in 
diversity for years and has 
found that those companies 
with the highest levels of 
gender and racial/ethnic 
diversity in management 
outperform those with the 
lowest levels. 

The Benefit of DEI
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Corporate Commitments to Diversity
► Goldman Sachs, one of the largest underwriters of IPOs, will

no longer take companies public in the U.S. or Europe if they
do not have at least one director from an under represented
group based on gender, race, ethnicity, sexual orientation or
gender identity

► Reddit co-found Alexis Ohanian resigned from his company’s
board, and asked to be replaced by a black candidate. Michael
Seibel, CEO of Y Combinator, was tapped for the role

► After a year of decline in the number of women in Microsoft’s
workforce, diversity became one of the strategic performance
goals that determines 50 percent of executives’ annual cash
incentives

► Intel: 50% of the annual bonus is based on unspecified
"operational goals", including metrics related to diversity,
inclusion, employee experience, climate change and water
stewardship
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Investors Are Paying Attention
► The Institutional Limited Partners Association (ILPA) is a

trade association for institutional limited partners with
over 500 member institutions representing more than
$2 trillion USD of private equity assets under
management.

► Over the past year we have seen an increase in LPs
requesting DEI information from GPs. This surge
coincided with the expansion of the DEI questions in the
ILPA model due diligence questionnaire for GPS released
in 2018

► The model questions cover a variety of DEI topics in
detail including hiring, promotions, family leave,
mentoring, and harassment and discrimination.
● Required also are internal company metrics on gender,

race, and ethnicity

DEI 
Model

Questions

Hiring

Promotions

Family 
Leave

MentoringHarassment

Discrimination

Internal 
Company 
Metrics
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Investors Are Paying Attention, continued

DEI statement Internal DEI 
Tracking

Organizational 
Goals

DEI 
demographic 

data

Action (one of 
optional nine)

Action (one of 
optional nine)

► In 2020, ILPA announced a new Diversity 
in Action Initiative. Members commit to:

Founding Members include:
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DEI Disclosures in Recent Litigation
Due to a combination of voluntary frameworks, investor pressure, new regulations, and greater 
scrutiny by the court of public opinion, ESG disclosures have spawned new litigation, such as:

• claims challenging the veracity of DEI statements based on a company’s DEI conduct
• suits directly contesting the propriety of company activities and performance

As companies increase their climate and other ESG-related disclosures, it will be crucial to 
maintain legal oversight and content review to avoid potential litigation pitfalls



10PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP

10

Black General Counsel 2025 
Initiative aims to have 100 100 
Black GCs of Fortune 1000 
Companies by 2025.

Benefits of Diverse Teams According to In-House Counsel

DEI and the Legal Profession: Why It Matters

► Women and people of color are the majority of law students 
today and they are placing increasing emphasis on DEI when 
making career choices

► Women and/or people of color were over 50% of new GCs of 
the Fortune 500 in both 2019 and 2020 and there is increasing 
pressure on in-house departments to diversify

► Clients are increasingly demanding diverse teams from their 
law firms 

Source: Acritas Diversity Report 2016
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Values
Providing equal opportunity is the 
right thing to do and aligns with 
our purpose and values

Talent
Companies and firms are in 
fierce competition to recruit
and develop top talent

Market
Our clients, customers and 
investors are demanding 
diversity from us

Innovation
Creating innovative solutions to 
complex problems and reducing 
group think  

The Why of a DEI Strategy
In Summary….
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